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PSA FONTRACTS and combi 
l) 


nations which tend to 

ip ) create a monopoly are 
Tcesieill against public policy, 

and therefore illegal, 
because they deprive the commu- 
nity of the benefits of competition, 
and thus place the power to con- 
trol production and fix prices in 
the hands of a few persons. See 
19 R. C. L. pp. 26 et seq. The 
amusement field constitutes no ex- 
ception to this rule. 

The control by one organization, 
by means of interlocking direc- 
torates, of leases of the principal 
theaters of a city, which results in 
the practical closing of some and 
concentration of the business in 
the others, is held to be an illegal 
monopoly in Love v. Kozy Theatre 
Co. 193 Ky. 336, 236 S. W. 243, 
annotated in 26 A.L.R. 364, where 
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Monopoly in Dramatic and Motion 
Pictures 


it appeared that previously compet- 
ing moving picture shows were so 
concentrated into the hands of a 
few persons that competition was 
suppressed, and the theater goers 
were confined within narrow limits 
of choice as regarded the price and 
character of show which they were 
privileged to attend. “Every 
scheme or combination,” observes 
the court, “having for its purpose 
the control of a business or the 
market in any commodity, and the 
fixing of prices, necessarily tends 
to restrain trade and suppress 
competition in the article or busi- 
ness sought to be controlled. And 
when an unlawful attempt is made 
to restrain trade and get control 
of the market or of a business, 
such as exjsts in the present in- 
stance, it presents a situation so 
obnoxious to the spirit of the law 
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as to demand the interposition of 
the courts.” 

Similarly, as stated in the note 
in 26 A.L.R. 369, a restriction at- 
tached to the sale of a motion pic- 
ture projecting machine, which 
attempted to impose the condition 
that it should be used only with 
films containing the invention of 
a patent which had expired, was 
held monopolistic and void, in 
Motion Picture Patents Co. v. 
Universal Film Mfg. Co. 148 C. 
C. A. 660, 235 Fed. 398, affirmed 
in 243 U. S. 502, 61 L. ed. 871, 
L.R.A.1917E, 1187, 37 Sup. Ct. 
Rep. 416, Ann. Cas. 1918A, 959. 

However, not all combinations 
affecting the amusement of the 
general public are illegal. Thus, a 
combination of composers, authors, 


and publishers, under which li- 
cense fees are demanded as a con- 
dition precedent to the playing of 
any of the musical compositions 
of its members, has been held to 


be lawful. 174th Street & St. N. 
Amusement Co. v. Maxwell, 169 
N. Y. Supp. 895, wherein the court 
said: “Plaintiff wishes to use the 
product of the author’s labor, ig- 
noring copyright, free of any 
charge whatever, except the actual 
purchase price of the printed musi- 
cal score. There is no restraint of 
trade through any act of the asso- 
ciation. Plaintiff may use any 
music not the property of the mem- 
bers of the association, without ob- 
jection by the association. The 
only restraint on plaintiff is the 


possible right of the authors or 
owners of such music to prevent 
its use. The moving picture ex- 
hibitors have spent thousands of 
dollars advertising music which 
may be used by orchestras, ir- 
respective of the wishes of the 
defendant association, or its in- 
dividual members. The fact that 
the music of the authors who are 
members of the association is 
popular and in demand presents 
just so much more reason why it 
should be protected, and its un- 
authorized use at public entertain- 
ment given for profit prevented. 
Practically, the exhibitors of mov- 
ing pictures seek to obtain by in- 
junction the right to publicly per- 
form copyrighted musical composi- 
tions for profit, without the con- 
sent of the holder of the copyright, 
and without compensation to him.” 

A combination of authors, com- 
posers, and publishers, under 
which extortionate license fees 
were demanded for the public per- 
formance, for profit, of the musi- 
cal numbers copyrighted by the 
various members, was held in 
Harms v. Cohen, 279 Fed. 276, not 
to violate the Sherman Anti-trust 
Act (Act of July 2, 1890, chap. 
647, 26 Stat. at L. 209, Comp. Stat. 
§ 8820, 9 Fed. Stat. Anno. 2d ed. 
p. 644), for the reason that a copy- 
right is an intangible thing, and is 
separate and distinct from the ma- 
terial object copyrighted, and the 
right under a copyright to per- 
form musical compositions is not 
trade or commerce. 
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Divorce As Affecting Previously 
Executed Will 


DIVORCE obtained by a 
wife subsequently to the 


making of a will in her 
favor by the husband 
is held, in the case of Re 
Bartlett, 108 Neb. 681, 189 N. W. 
390, to revoke the will by implica- 
tion of law, where the decree there- 
in settles the property rights of 
the parties as they existed when 
the divorce was granted. This con- 
clusion is upon the theory that the 
divorce and settlement were such 
a “change of circumstances” affect- 
ing the husband as worked, by im- 
plication, a revocation of the previ- 
ously executed will. 

It seems to be well settled, how- 
ever, as stated in the note which 
accompanies the foregoing decision 
in 25 A.L.R. 49, that the mere fact 
that a divorce has been obtained, 
standing alone, does not revoke a 
previously executed will, under the 
doctrine of implied revocation from 
a change in the testator’s circum- 
stances. The courts, while taking 
into consideration all relevant cir- 
cumstances tending to throw light 
upon the testator’s intention, re- 
frain as a rule from holding that a 
divorce affects in any way a will 
previously executed by either the 
husband or wife; at least, unless 
from the will or other circum- 


= 


stances, such as settlement of prop- 
erty rights, it can be said that the 
testator obviously intended that the 
gift should not go to a legatee oc- 
cupying the changed relation re- 
sulting from a divorce. 

In Baacke v. Baacke, 50 Neb. 18, 
69 N. W. 303, where the wife of 
the testator obtained a divorce 
from him, and in such proceedings 
her property rights were settled, 
the court, holding that the divorce 
did not operate as a revocation of 
the will in toto, said: “While our 
statute recognizes revocations of 
wills by implication of law, it has 
not undertaken to designate or 
specify what subsequent changes 
in the condition and circumstances 
of the testator will produce such 
revocation, but it is for the court 
to determine from the facts of each 
particular case, under the rules and 
forms of law, whether the testator 
intended the will to stand, notwith- 
standing the changes in his condi- 
tion and circumstances. ; 
The doctrine of revocation by im- 
plication of law is based upon a 
presumed alteration of intention 
arising from the changed condition 
and circumstances of the testator, 
or on the presumption that the will 
would have been different had it 
been executed under the altered 
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circumstances. An entire revoca- 
tion by implication of law does not 
extend to a large number of cases. 
Change of circumstances may work 
a partial revocation, and the will 
in other respects stands as it is 
written. No case has been cited, 
nor has the writer been able to find 
a single authority, which holds that 
a subsequent granting of a divorce 
to the wife of a testator, and a set- 
tlement of her property rights, 
work a revocation. It could no 
more than revoke the will as to her 
legacy.” 

But it has been held that, where 
the property rights of the parties 
have been settled in contemplation 
or anticipation of a divorce, such a 
settlement followed by a divorce 
impliedly revokes a previous will 
of one of the spouses. This, in ef- 
fect, was the decision in Lansing 
v. Haynes (1893) 95 Mich. 16, 35 
Am. St. Rep. 545, 54 N. W. 699, 
where the settlement was deemed a 
strong element in favor of implied 
revocation. In holding that the 
husband’s will was revoked by im- 
plication of law on account of the 
changed relations of the parties, 
the court bases its conclusion large- 
ly upon the ground that the prop- 
erty settlement raised the natural 
presumption that the husband in- 
tended to make no further provi- 
sion for his wife. It is said: “To 
hold the will unrevoked under these 
circumstances would be repugnant 
to that common sense and reason 
upon which law is based. I do not 
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think the common law is so un- 
bending as to lead to this result. 

The natural presumption 
arising from these changed rela- 
tions is the reasonable one, and the 
one which in law implies a revoca- 
tion. The question is not to be con- 
trolled by a possible presumption, 
but by the reasonable presumption. 
The possibility, therefore, that the 
deceased might have desired that 
the remainder of his property 
should go to his divorced wife, can- 
not be considered in determining 
the question of an implied revoca- 
tion in this case. Such disposition 
of his property would be unusual 
and contrary to common experi- 
ence.” 


The majority of the few appar- 
ent authorities are to the effect 
that a divorce does not, by opera- 
tion of law, revoke a devise or be- 
quest in a will previously executed 
by the husband or wife. On the 
other hand, however, it has been 
held that a divorce, accompanied 
by a final settlement of property 
rights, works a revocation of a de- 
vise or bequest in a will made prior 
thereto, and that such a provision 
cannot be given effect in the ab- 
sence of a legal republication. 


That the procuring, by the lega- 
tee, of an absolute divorce subse- 
quently to the execution of the will, 
does not cause the lapse of a legacy 
given the wife by name, is decided 
in Jones’s Estate, 211 Pa. 364, 107 
Am, St. Rep. 581, 60 Atl. 915, 3 
Ann. Cas, 221, 69 L.R.A. 940. 
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Liability Of One Lending Auto- 


mobile License Plate 


PARENTLY the first 
case to pass upon the 
A ) liability of one who 


loans license plates to 

another, for injuries 
due to the operation of a car carry- 
ing such plates, is McDonald v. 
Dundon, 242 Mass. 229, 136 N. E. 
264, 26 A.L.R. 1243. It is there 
held that a dealer who lends his 
automobile number plates to en- 
able the borrower to move the lat- 
ter’s car from one town to another 
for repairs is personally liable 
for injuries caused by the opera- 
tion of the car on the highway. 
The court observed: The lender 
“knew, or at least is presumed 
to know, that the operation of 
the machine upon the highway 
with his number plates upon 
it was illegal and would create a 
nuisance. He must have contem- 
plated the natural and probable re- 
sult of his act in lending the plates, 
and the operation of the car there- 
after by [the borrower]. The jury 
could have found that [the lend- 
er’s] act contributed to the crea- 
tion of a nuisance in violation of 
the rights of travelers upon the 
highway ; that if injury was caused 
to any person lawfully traveling 
upon the way by reason of the 
operation of the automobile, those 


who were responsible for its pres- 
ence there would be held liable; 
that he intentionally assisted and 
participated in the creation of the 
nuisance, and is liable for any 
injurious consequences resulting 
therefrom.” 

In the note appended to this case 
in 26 A.L.R. 1246, it is said that 
this decision, while good law in 
Massachusetts, where the courts 
hold that an automobile not prop- 
erly licensed is an outlaw upon the 
highways, or, in other words, a 
nuisance, for which all persons who 
contribute to it or participate in 
the creation thereof are liable for 
all injurious consequences result- 
ing therefrom to third persons, 
probably would not be generally 
followed in other jurisdictions 
which adhere to the general rule 
that the fact that an automobile 
which injures a traveler is not 
properly registered or licensed does 
not create a liability, unless such 
fact proximately contributed to the 
accident. See annotation in 16 
A.L.R. 1108, 1113. 

The criminal liability of one who 
loans his automobile license plates, 
for the act of the borrower, was 
passed upon in Com. v. David, 15 
Pa. Dist. R. 793, where an auto- 
mobile carrying borrowed license 
tags exceeded the speed limit. 
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Homicide From Humanitarian 
Motives 


S58UT FEW cases of homi- 
cide have turned upon 

B IM the humanitarian mo- 
all tives of the slayer. 
However, the question 

has been presented, and where the 
strict legal rights of the people 
have been pressed, the courts have 
held that the fact that the killing 
was to relieve one of suffering, 
present or prospective, or from oth- 
er humanitarian motives, neither 
excuses the killing nor mitigates 
the offense. This rule is disclosed 
by the decisions gathered in the 
note in 25 A.L.R. 999, and ap- 
pended to the New Jersey case of 
State v. Ehlers, 119 Atl. 15, where 
it is held that a man, unless so 
insane as not to know the nature 
and quality of the act, or that it 
was wrong, who, while out of work 
and unable to obtain food for his 
family, wilfully, premeditatedly, 
and deliberately kills his infant 
child to save it from anticipated 
future suffering and unhappiness, 
is guilty of murder in the first de- 
gree, although he was actuated 
only by motives of pure, even if 
mistaken, love and kindness. The 
court argues that the fact that the 
father thought he was doing his 
child a kindness, by saving him 
from future suffering, did not in 
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any way mitigate the crime, since, 


‘if the concern of the state in the 


preservation of the life of its citi- 
zens as evidenced by the criminal 
statutes against attempts at sui- 
cide does not permit a man to take 
his own life, no matter what his 
motive, for better reasons, it can- 
not permit one to take the life of 
another. 

In People v. Kirby, 2 Park. Crim. 
Rep. 28, where a father drowned 
his two small children “because he 
thought it better for them to go 
into eternity than to stop in this 
world,” the court charged the jury 
that if they were satisfied the 
prisoner was in the perfect posses- 
sion of his mental faculties, he was 
guilty of murder, although he had 
no express malice against the chil- 
dren; and that every wilful and 
intentional taking of the life of a 
human being, without a justifiable 
cause, is murder, if done with de- 
liberation and not in the heat of 
passion; and the jury returned a 
verdict of murder. 

During the World War, an Eng- 
lish soldier, who, while home on 
leave to see his child, which was 
very sick and not expected to live, 
learned that his wife had been neg- 
lecting the house and children and 
bringing soldiers home at night, 





o—_ ft - 


- 





CASE AND COMMENT 





137 


EE 


killed the child by cutting its 
throat, because, as he stated, he 
“could not see it suffer any more 
than what it really had done. She 
[the mother] was not looking after 
the child, and it was lying there 
from morning to night, and no one 
to look after it, and I could not see 
it suffer any longer and have to go 
away and leave it.” It was held in 
this case (Rex v. Simpson, 84 L. 
J. K. B. N. S. 1893) that the court 
correctly charged the jury that if 
they found the prisoner intended 
to kill the child, the offense was 
murder, and that they were not at 
liberty to find a verdict of man- 
slaughter, though the prisoner 
killed the child “with the best and 
kindest motive,” and a verdict of 
murder was upheld. 
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Falsification of Documents 


CORRESPONDENT of the New 

York Herald, who signs himself 
“WwW. P.,” makes the following inter- 
esting comment upon the possibility 
of being original, and incidentally re- 
fers to a clever method of falsifying 
manuscripts. He writes: 


“In one of his short stories Charles 
Reade tells about a man who erases 
a name from a marriage certificate, 
and then substitutes in his own hand- 
writing the identical name he had 
erased. Reade adverts to the act as 
‘new in the history of mankind,’ and 
says: ‘I think you will come to my 
opinion that this precise thing was 
never done upon the surface of the 
earth before that day.’ 

“However, I recently came across a 
similar act in the works of Rufinus, 
the translator of Origen. In order to 
make it appear that a certain ortho- 
dox expression had been forged, a 
heretic obtained possession of the 
original manuscript in which the ex- 
pression objectionable to himself oc- 
curred, erased the expression, and 
then substituted the identical words 
he had erased. It is interesting to 
note that Rufinus, in commenting 
upon the heretic’s procedure, speaks * 
after the manner of Reade, saying: 
‘When he had got the manuscript into 
his hands, he devised a perfectly new 
method of falsification.’ 

“Truly, as Solomon says, ‘there is 
nothing new under the sun.’ ” 


A Popular Payee 

A lawyer, who had written to a 
firm, demanding payment of an ac- 
count, received this reply: 

“We will say in reference to L. & N., 
that they have gone broke or that one 
of the partners is dead; everybody 
that owed the firm said that they had 
paid the one that was dead, so that is 
why the firm is broke. Sorry that this 
happened to the firm.” 
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Detention In Dispute Over Payment 
Of Bill As False Imprisonment 


==38T SEEMS to be the rule 

that it is false impris- 

() onment for a private 

individual to detain one 

for an _ unreasonable 

time, or under unreasonable cir- 

cumstances, for the purpose of in- 

vestigating a dispute over the pay- 

ment of a bill alleged to be owed by 

the person detained for cash serv- 
ices. 

In the Massachusetts case of 
Jacques v. Childs Dining Hall Co. 
138 N. E. 848, annotated in 26 
A.L.R. 1329, it appears that the 
plaintiff, accompanied by her aunt, 
entered the defendant’s restaurant 
and proceeded through the crowded 

"restaurant and up one flight of 
stairs to the ladies’ rest room. As 
the aunt did not desire anything 
to eat, the plaintiff went down- 
stairs alone, was served, and pre- 
sented with a check. Subsequently 
the plaintiff and her aunt passed 
the cashier’s desk where she paid 
the amount of the check. As she 
started out of the restaurant she 
was called back and told that her 
check paid only for one. She re- 
plied that her aunt did not eat, and 
again started away. The cashier 
commanded her to wait and called 
the head waiter, who appeared, 
and on being informed of the sit- 


uation said: “Come with me.” The 
plaintiff and her aunt were de- 
tained some twenty-five or thirty 
minutes while an investigation was 
being made. The court says that 
the defendant undoubtedly had the 
right, if apparently the plaintiff 
had not paid, to detain her for a 
reasonable time to investigate the 
circumstances, but that if she was 
detained for an unreasonable time, 
or in an unreasonable way, she was 
entitled to recover. Judgment for 
the plaintiff was sustained. 

A recovery for false imprison- 
ment was had in Dunlevy v. Wol- 
ferman, 106 Mo. App. 46, 79 S. W. 
1165. Plaintiff and her sister went 
into a store to make purchases. 
They bought two articles (neither 
of them being meat), received two 
checks with the amount of their 
purchases thereon, made payment 
to the cashier and left the store. 
The meat salesman had notified de- 
fendant’s general manager that 
someone had got meat of him and 
had not paid the check to the cash- 
ier. The manager became im- 
pressed in some way that the de- 
linquent parties were plaintiff and 
her sister, and he started in pur- 
suit of them, bareheaded. On over- 
taking them, he excitedly caught 
plaintiff by the shoulder, turned 
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her around, and accused her of 
having meat that she did not pay 
for. He compelled them to return 


to the store, where the salesman 
said they were not the persons. 
The plaintiff and her sister were 
much frightened as well as greatly 


humiliated. They were entirely in- 
nocent. The manager, however, 
was undoubtedly honestly mis- 
taken. The evidence undoubtedly 
justified a finding of a forced de- 
tention. Judgment for the plain- 
tiff was affirmed. 


CE 


Right Of State Or United States To 
Sue To Enjoin Strike 


ee but very inter- 
l) esting and valuable dis- 
t] A cussion of the question 
tt of the right of a state 

to restrain a strike re- 
gardless of the ownership of the 
property involved, but which is 
affected with a public interest be- 
cause bearing an intimate relation 
to the public peace, health, and 
welfare, is presented in State ex 
rel. Hopkins v. Howat, 109 Kan. 
376, 198 Pac. 686, 25 A.L.R. 1210. 
This decision held that the state of 
Kansas was entitled, irrespective 
of the state’s ownership of the 
property affected, and without the 
aid of statutory authority, to avert 
a threatened public calamity by 
restraining a coal strike, it appear- 
ing that a strike of the coal miners 
and mine workers of the state was 
threatened, and that the strike, if 
called, would prevent the carrying 
on of business and commerce, 
would stop production, manufac- 
ture, and transportation of the 
necessities of life, would curtail 


domestic activities, would cut off 
the supply of fuel for public in- 
stitutions, and would otherwise in- 
flict on the public irreparable in- 
jury for which there was no re- 
dress, especially where one of the 
avowed objects of the proposed 
strike was to defeat the purpose 
of a valid statute creating a tri- 
bunal known as the Kansas court 
of industrial relations, which was 
given power to regulate certain in- 
dustries, including that of coal 
mining. 

No other authority has been 
found which extends a similar 
right to the courts of a state at 
the suit of the state, but under the 
Act of Congress of July 2, 1890 
(26 Stat. at L. 209, chap. 647, 
Comp. Stat. § 8820, 9 Fed. Stat. 
Anno. 2d ed. p. 644), enacted for 
the protection of trade and com- 
merce against unlawful restraint 
and monopolies, it has been held 
that the Federal government may 
enjoin strikes which restrain in- 
terstate and foreign commerce. 
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Recent Important Cases 


Animal — distress — compensation 
for expenses. That the distrainer of 
beasts damage feasant was not en- 
titled under the common law to com- 
pensation for expenses incurred in 
connection with their keeping, and 
such distrained beasts were not sub- 
ject to sale by the distrainer in order 
that the proceeds might be applied in 
satisfaction of the damages sustained, 
or the expenses incident to the care 
and keeping of the beasts while dis- 
trained, is held in Kelly v. Easton, 35 
Idaho, 340, 207 Pac. 129, which is ac- 
companied in 26 A.L.R. 1042, by a 
note on the character and extent of 
claims for which a lien on an animal 
damage feasant attaches. 


Animal — negligence of owner — 
vicious stallion. That the owner of 
a stallion shown to be vicious at the 
time of attacking a boy in his employ, 
and which has been under the owner’s 
personal care for a long period of 
time, may be found to be negligent in 
directing the boy to care for it with- 
out warning him of the danger, is held 
in Boatman v. Miles, 27 Wyo. 481, 199 
Pac. 933, which is followed in 26 
A.L.R. 864, by a note on the duty and 
liability of a master to a servant in- 
jured by a horse belonging to the 
master. 


Attachment — against director for 
failure to file report. The obligatior 
of liability for the corporate debts 
imposed by statute upon directors of 
a corporation for failure to file the 
annual report of its condition re- 
quired by statute is held not to be con- 
tractual in Butler v. Peters, 62 Mont. 
381, 205 Pac. 247, within the meaning 
of a statute permitting an attachment 
only in an action upon a contract, ex- 
press or implied, for the direct pay- 
ment of money. 

Whether an action based on a stat- 
ute is one in which an attachment will 
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lie is considered in the note appended 
to this case in 26 A.L.R. 560. 


Attachment — nonresident — one 
absent for benefit of health. The mere 
fact that a debtor has left the state 
for an indefinite period under a six 
months’ vacation, for the benefit of 
his health, is held not to make him a 
nonresident within the meaning of the 
attachment laws, in Winakur v. Haz- 
ard, 140 Md. 102, 116 Atl. 850, anno- 
tated in 26 A.L.R. 177, on what 
constitutes nonresidence for purpose 
of attachment. 


Automobile — negligence in stop- 
ping in street. The driver of an elec- 
tric delivery wagon is held not to be 
negligent, in the Michigan case of 
Jackson v. Mills-Fox Baking Co. 190 
N. W. 740, in failing to remove the 
switch when he stops the car in the 
highway, puts on the brakes, and 
starts to carry parcels into an adjoin- 
ing house, where he intends to remain 
only a moment, so as to become liable 
for injury to a child by the starting 
of the car by children who, being at 
play in the vicinity, climb into the car, 
where children had not been in the 
habit of meddling with the car. 

The question of liability for dam- 
age or injury by a stranger starting 
an automobile left unattended in the 
street is considered in 26 A.L.R. 906. 


Bank — duty to give notice of loss 
of unsigned check. A depositor is 
held not bound, in Pure Oil Pipe Line 
Co. v. Columbia Nat. Bank, 275 Pa. 
547, 119 Atl. 607, to notify the bank 
of the loss of an unsigned check, the 
spaces in which had been filled in 
ready for signature, and the fact that 
an employee who forges the signature 
on the check is discharged for mis- 
conduct shortly after its disappear- 
ance is immaterial. 

The duty of a depositor to report 
the loss or theft of an unsigned check 
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is treated in the note which accom- 
panies this case in 26 A.L.R. 611. 


Bank— set-off of deposit on se- 
cured debt. That a general deposit 
in a bank cannot, in case the bank be- 
comes insolvent, be set off on a debt 
of the depositor secured by a mort- 
gage on real estate, is held in Pruden- 
tial Realty Co. v. Allen, 241 Mass. 277, 
135 N. E. 221, annotated in 25 A.L.R. 
$35, on the right to set off a deposit 
in an insolvent bank against an in- 
debtedness to the bank. 


Bank— statement of possession of 
funds — liability on check. A mere 
statement by one bank to another that 
it has funds to pay a check is held not 
to be an acceptance which will render 
it liable thereon, in Night & Day 
Bank v. First Nat. Bank, 150 La. 954, 
91 So. 405, which is annotated in 26 
A.L.R. 310, on what amounts to ac- 
ceptance extrinsic to check. 


Bills and notes — Negotiable In- 
struments Act — payee as holder in 
due course. The payee of a check 
which is obtained by his debtor from 
a third person upon a fraudulent rep- 
resentation that it is to pay for 
property of the payee, and delivered 
to the payee in payment of such debt- 
or’s obligation to him, is held to be a 
holder in due course who takes free 
from equities under the provisions of 
the Negotiable Instruments Act, in 
Drumm Constr. Co. v. Forbes, 305 III. 
303, 187 N. E. 225, which is accom- 
panied by supplemental annotation 
on payee as holder in due course un- 
der Negotiable Instruments Law, in 
26 A.L.R. 764. 


Broker — effect of expiration of 
agency. That a real estate broker’s 
term of agency expires before a sale 
is actually consummated is held in 
Everson v. Phelps, 104 Or. 288, 206 
Pac. 306, annotated in 26 A.L.R. 780, 
not to deprive him of his right to 
commission, if within the time limited 
he procures a customer ready, able, 
and willing to purchase upon the 
stipulated terms, to whom a sale is ef- 
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fected without interruption of the 
negotiations. 


Carrier — injury to passenger — 
closing door. A railway carrier is 
held not liable in Brehm v. Atchison, 
T. & S. F. R. Co. 111 Kan. 242, 206 
Pac. 868, in damages for injuries sus- 
tained by a passenger of mature 
years who, when in the act of leaving 
the car at her destination, places her 
fingers in the door jamb of the pas- 
senger coach and the door is blown 
shut by a gust of wind, when she 
knew that the door was not fastened, 
and knew it had been swinging freely 
“all the time” during her railway 
journey of 65 miles. 

The liabiiity of a carrier for injury 
to a passenger by a car door is con- 
sidered in a note which accompanies 
the foregoing case in 25 A.L.R. 1056. 


Conflict of laws — abrogation of 
state law by Federal statute. A state 
prohibitory liquor law which is con- 
sistent with prohibition, does not tend 
to defeat or thwart it, and is appropri- 
ate legislation upon that subject, is 
held not to be abrogated by the 18th 
Amendment to the Federal Constitu- 
tion or the Volstead Act of Congress, 
in State v. Gauthier, 121 Me. 522, 118 
Atl. 380, which is followed in 26 
A.L.R. 652, by a note on Federal con- 
stitutional and legislative provisions 
as to intoxicating liquor as affecting 
state legislation. 


Constitutional law — due process 
— forbidding repair of building. 
Denying the right to repair a wooden 
building existing when its location 
was incorporated within the fire limits - 
of a city is held to be an unconstitu- 
tional taking of the property without 
due process of law, in the Texas case 
of Crossman v. Galveston, 247 S. W. 
810, annotated in 26 A.L.R. 1210. 


Constitutional law — indefinite- 
ness of statute regulating speed of 
motor vehicles. A statute forbidding 
the driving of a motor vehicle at more 
than a specified speed upon a highway 
where the territory contiguous there- 
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to “is closely built up” is held to be 
void for indefiniteness in Ex parte 
Slaughter, 92 Tex. Crim. Rep. 212, 
243 S. W. 478, 26 A.L.R. 891, under a 
constitutional provision guaranteeing 
to every citizen the right to know the 
nature and character of an accusation 
against him. 

Indefiniteness of automobile speed 
regulations as affecting their validity 
is treated in a note in 26 A.L.R. 897. 


Contract — consideration — gra- 
tuitous promise — reliance upon. The 
surrender of furniture into possession 
of one who gratuitously undertakes to 
care for and procure insurance upon 
it is held to furnish a sufficient con- 
sideration for the promise so as to 
render the bailee liable in case of loss 
through his failure to procure insur- 
ance, in Siegel v. Spear & Co. 234 N. 
Y. 479, 138 N. E. 414, annotated in 
26 A.L.R. 1205, on agreement by vol- 
untary bailee to procure insurance. 


Contract — release of one member 
of pool — effect on others. Growers 
of berries who form a so-called pool 
to market their products through a 
corporation formed by them are held 
in Washington Cranberry Growers’ 
Asso. v. Moore, 117 Wash. 430, 201 
Pac. 773, not to be released from their 
individual contracts to deliver their 
products to a buyer named by such 
corporation, by the fact that one of 
their number is released from his ob- 
ligation by the corporation and the 
buyer. 

This decision is accompanied in 25 
A.L.R. 1090, by a note on co-operative 

. marketing of farm products by pro- 
ducers’ associations. 


Copyright — directory of jewel- 
er’s trade. A directory of the trade- 
marks of the jeweler’s trade is held 
to be within a statute permitting a 
copyright of directories, in Jeweler’s 
Circular Pub. Co. v. Keystone Pub. 
Co. 281 Fed. 83, which is annotated in 
26 A.L.R. 571, on directories, or com- 
pilations in the nature of directories, 
as subject of copyright. 
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Descent — right of widow who re- 
nounces will. A widow who renounces 
the will is held in Re Noble, 194 Iowa, 
733, 190 N. W. 511, to be entitled 
merely to the share the statute gives 
her, and cannot claim the amount 
which fails under an excessive bequest 
to charity, under a statute providing 
for her share in case her husband dies 
intestate. 

The note which follows this case 
in 26 A.L.R. 86, deals with the right 
of one who elects against a will to 
share in a lapsed legacy. 


Descent — time for valuing ad- 
vancements. Property advanced by 
parent to child, it is held in Ingram 
v. Ingram, 130 Va. 329, 107 S. E. 653, 
annotated in 26 A.L.R. 1175, should 
be valued at the time the advance- 
ment was made, although deeds were 
not executed until a later time, when 
the property had increased in value. 


Estoppel — covenants of warranty 
— after-acquired title — right of 
mortgagee. The rule that title sub- 
sequently acquired by a mortgagor 
inures to the benefit of the mortgagee, 
if the mortgage contains full cove- 
nants of warranty, is held not to ap- 
ply in case of a purchase-money mort- 
gage, in the Florida case of Florida 
Land Invest. Co. v. Williams, 92 So. 
876, annotated in 26 A.L.R. 171. 


Estoppel — to contest validity of ° 


illegal exaction of bail. One who, to 
release his automobile which has been 
legally seized for illegal transporta- 
tion of liquor, deposits cash bail which 
the magistrate has no authority to 
take, is held not entitled in the Utah 
case of Moss v. Summit Co. 208 Pac. 
507, after receiving the benefit of the 
transaction, to recover the deposit on 
the theory that there was no author- 
ity to exact it. , 

The right to recover back cash bail 
taken without authority is treated in 
the note which follows the foregoing 
case in 26 A.L.R. 206. 


Evidence — burden of 


conveyance as advancement. A child 
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attempting to establish an interest in 
real estate conveyed by its father to 
another child as an advancement is 
held in Holland v. Bonner, 142 Ark. 
214, 218 S. W. 665, to have the bur- 
den of establishing that the convey- 
ance was not a gift or sale, but an 
advancement. 

The question of presumption and 
burden of proof with respect to ad- 
vancements to children is treated in 
the note which accompanies this case 
in 26 A.L.R. 1101. 


Evidence — of parol agreement in 
addition to writing. The existence of 
a written lease is held in Webber v. 
Loranger, 79 N. H. 3, 103 Atl. 1050, 
not to preclude proof of a parol agree- 
ment not incorporated in the lease, 
relating to the repairs to be made by 
the lessor upon the property. ; 

The parol-evidence rule as applied 
to leases is the subject of the annota- 
tion in 25 A.L.R. 787. 


Executors and administrators — 
distribution to deceased persons — 
validity. A decree distributing a por- 
tion of an estate to a deceased per- 
son is held to be absolutely void, in 
the California case of Re Parsell, 213 
Pac. 40, annotated in 25 A.L.R. 1561. 


Exemptions — year’s support — 
right of nonresident. That statutes 
granting a year’s support to the 
widow and minor children of a dece- 
dent do not apply in favor of nonresi- 
dents of the state is held in White v. 
Bickford, 146 Tenn. 608, 244 S. W. 
49, annotated in 26 A.L.R. 129. 


Forgery — alteration of voucher. 
The fraudulent alteration of a can- 
celed check, used as a receipt or 
voucher, bearing the indorsement of 
the payee, it is held in Nix v. State, 
— Okla. Crim. Rep. —, 202 Pac. 1042, 
may be the subject of forgery. Such 
instrument may be “the writing of 
another,” within the statutory mean- 
ing. 

This case is followed in 26 A.L.R. 
1058, by a note on altering receipt, 


canceled check or other voucher as 
forgery. 


Husband and wife — liability of 
married woman as accommodation in- 
dorser. Under a statute giving wom- 
en the same rights as men in the 
freedom of contract, a married wom- 
an, it is held in the Wisconsin case 
of First Wisconsin Nat. Bank v. Mil- 
waukee Patent Leather Co. 190 N. W. 
822, 26 A.L.R. 349, may become liable 
as accommodation indorser on a note 
under such circumstances as to make 
her a surety for the maker, the trans- 
action being without consideration 
and in no way relating to her separate 
property or business. 


Insurance — automobile — col- 
lision with embankment. Insurance 
of an automobile against collision 
with any object, moving or stationary, 
is held in Interstate Casualty Co. v. 
Stewart, 208 Ala. 377, 94 So. 345, to 
cover a collision with an embankment 
near the highway when the car be- 
comes unmanageable, leaves the road, 
and strikes such embankment, crush- 
ing the front wheels and overturning. 

A supplemental note on insurance 
covering damage to an automobile by 
an accident or collision accompanies 
this case in 26 A.L.R. 427. - 


Insurance — false answers increds- 
ing the risk of loss. False statements 
by an applicant for life insurance as 
to consumption of intoxicating liquor 
are held to increase the risk of loss 
if they are reasonably and naturally 
calculated to affect the insurer’s judg- 
ment, regardless of whether or not 
the use of liquor contributes to the 
death of the insured, in Volunteer 
State L. Ins. Co. v. Richardson, 146 
Tenn. 589, 244 S. W. 44, annotated 
in 26 A.L.R. 1270, on statements by 
applicant for life insurance as to use 
of intoxicating liquor. 


Insurance — injury intentionally 
inflicted — mistaken identity — effect. 
The killing of a person by a shot in- 
tentionally aimed at him under the be- 
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lief that he was another is held not to 
be within the exemption in an insur- 
ance policy from liability for injury 
intentionally inflicted on the assured 
by any person, in the California case 
of Mah See v. North American Acci. 
Ins. Co. 213 Pac. 42, which is accom- 
panied by supplemental annotation in 
26 A.L.R. 123. 


Insurance — stepfather in loco 
parentis. That a stepchild has an in- 
surable interest in the stepfather’s 
life, if he stands in loco parentis to it, 
is held in Young v. Hipple, 273 Pa. 
439, 117 Atl. 185, annotated in 25 
A.L.R. 1541, on insurable interest of 
foster child or stepchild in life of 
foster or step parent, or vice versa. 


Landlord and tenant — duty as to 
steps used in common, One letting 
the upper story of his residence is 
held not bound, in Bell v. Siegel, 242 
Mass. 280, 1386 N. E. 109, 25 A.L.R. 
1261, to keep the steps. which he uses 
in common with the tenant, and which 
lead from the porch to the street, free 
from ice naturally accumulating 
thereon. But the owner of a tene- 
ment consisting of flats for two fami- 
lies is held bound in Roman v. King, 
289 Mo. 641, 233 S. W. 161, to use 
reasonable care to maintain the steps 
leading to the porch which affords ac- 
cess to both tenements in a safe condi- 
tion for the use of the tenants. 

The liability of a landlord for per- 
sonal injuries due to defective halls, 
stairways, and the like, for use of dif- 
ferent tenants, is treated in an ex- 
haustive note in 25 A.L.R. 1273. 


Landlord and tenant — fraud in 
concealing infection of farm. The 
owner of a farm, the hogs of a tenant 
of which have had cholera, is held not 
to be guilty of fraud, in Kutchera v. 
Graft, 191 Iowa, 1200, 184 N. W. 297, 
in failing to inform an incoming ten- 
ant of the fact, if the premises have 
been properly disinfected and _ the 
dead hogs cared for as directed by 
the government inspector. 

The liability of a landlord for dam- 
age to a tenant because of infection 
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from a contagious or infectious dis- 
ease is considered in the note accom- 
panying this case in 26 A.L.R. 1257. 


Larceny — appropriation of article 
obtained by fraud. One who obtains 
possession of an article by trick, de- 
vice, or fraud, with intent to appro- 
priate the article to his own use, the 
owner intending to part with the 
possession only, is held to commit 
“larceny” when he subsequently ap- 
propriates the article, in Groover v. 
State, 82 Fla. 427, 90 So. 473, anno- 
tated in 26 A.L.R. 373. 


Libel — effect of mistake in name. 
That one is not relieved from liability 
to one whom he actually libels, by the 
fact that, through negligence, the 
name of plaintiff was erroneously used 
in place of the person against whom 
the libel was aimed, is held in the 
Rhode Island case of Laudati v. Stea, 
117 Atl. 422, annotated in 26 A.L.R. 
450, on libel or slander as affected by 
a mistake as to the name or descrip- 
tion of the person to whom it relates. 


Malicious prosecution — swucces- 
sive actions — liability. An action 
for malicious prosecution for bring- 
ing successive suits against the same 
person upon the same cause of action, 
after an adverse decision has been 
rendered which should settle the con- 
troversy, is held to lie, in Shedd v. 
Patterson, 302 Ill. 355, 134 N. E. 705, 
annotated in 26 A.L.R. 1004. 


Monopolies — organized baseball 
— not interstate commerce. The or- 
ganized business of giving exhibitions 
of baseball between clubs representing 
different cities, for the most part in 
different states, is held in Federal 
Baseball Club v. National League, 259 
U. S. 200, 66 L. ed. 898, 42 Sup. Ct. 
Rep. 465, not to be interstate com- 
merce within the meaning of the 
Anti-trust Acts of July 2, 1890, and 
October 15, 1914, although the scheme 
requires constantly repeated inter- 
= traveling on the part of the 
clubs. 


The question of amusement or edu- 
cational enterprises as_ interstate 
commerce is considered in the note 
iar this case in 26 A.L.R. 
357. 


Mortgage— loan secured by straw 
man — liability of property owner. 
Persons who deed property to a straw 
man to avoid personal liability for a 
loan which they desire to secure On 
the property, and who take a recon- 
veyance after the loan has been made 
on notes executed by the straw man, 
secured by a mortgage on the proper- 
ty, are held not to be personally liable 
to the lender for the money received, 
in the Missouri case of State ex rel. 
Mesker v. Reynolds, 245 S. W. 1065, 
annotated in 25 A.L.R. 1484. 


Physician and surgeon — liability 
for injury by X-ray. The mere fact 
that an X-ray machine is a dangerous 
instrument is held in Stemons v. 
Turner, 274 Pa. 228, 117 Atl. 922, not 
te impose upon one using it to diag- 
nose the ailment of a patient the 
burden of answering in damages for 
injury inflicted by it, in the absence 
of anything to show negligence on his 
part. 

Supplemental annotation on liabil- 
ity for injury by X-ray is appended 
to this case in 26 A.L.R. 727. 


Physician and surgeon — right to 
make exploratory incisions. The gen- 
eral directions of a patient to his sur- 
geon authorizing him to perform an 
operation for the cure of a certain 
specific physical ailment is held in 
King v. Carney, 85 Okla. 62, 204 Pac. 
270, not only to authorize the surgeon 
to operate, but by clear implication 
authorize him to diagnose the case 
for the purpose of discovering for 
himself the exact cause of the malady 
he is called upon to treat, and to make 
whatever initial exploratory incisions 
may be necessary for this purpose. 

The character and extent of the 
surgical operation authorized by the 
patient is treated inthe note append- 
ed to this case in 26 A.L.R. 1082. 
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Principal and agent — liability of 
agent for tort committed for princi- 
pal. That a person who, acting as 
president of a corporation, converts 
property to the use of the corporation, 
cannot escape personal liability for 
the tort, on the theory that he was 
acting merely as agent, is held in 
Semple v. Morganstern, 97 Conn. 402, 
116 906, annotated in 26 A.L.R. 
21. 


Proximate cause — failure to warn 
pedestrian of peril — last clear 
chance. If the driver of an automo- 
bile could by the exercise of ordinary 
care have discovered the peril of one 
crossing the street in such manner as 
to be likely to come in contact with 
the vehicle, and oblivious of his dan- 
ger, in time by the exercise of ordi- 
nary diligence to have avoided the 
collision, his negligence in failing to 
do so, and not that of the pedestrian 
in walking into the side of the vehicle, 
is held to be the proximate cause of 
the injury, in the Missouri case of 
Hornbuckle v. McCarthy, 243 S. W. 
327, which is annotated in 25 A.L.R. 
1508, on the liability for an injury to 
a pedestrian colliding with the side of 
an automobile. 


Reformation — mistake as to con- 
struction of contract. That mutual 
mistake of the parties as to the con- 
struction of a contract will not 
entitle either party to equitable re- 
lief is held in Lamson vy. Horton- 
Holden Hotel Co. 193 Iowa, 355, 185 
N. W. 472, annotated in 26 A.L.R. 465, 
on mistake in lease as ground for re- 
lief. 


Replevin — for hay out of stack. 
That replevin lies for a_ specified 
quantity of hay sold out of a stack 
containing a larger quantity is held 
in Logan v. Cross, 101 Or. 85. 198 Pac. 
1097, annotated in 26 A.L.R. 1009, on 
replevin for an undivided share in or 
undivided quantity of a larger mass. 


Tax — franchise — corporation in 
hands of receiver. That a franchise 
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tax imposed upon all corporations do- 
ing business in the state applies to 
corporations in the hands of a receiv- 
er is held in State v. Bradley, 207 
Ala. 677, 93 So. 595, annotated in 26 
A.L.R. 421. 


Trust — duty to restore funds mis- 
appropriated for benefit of estate. An 
executor who uses funds of the estate 
to make good a defalcation in another 
estate of which he is trustee is held 
bound to restore the funds so misap- 
propriated in Whiting v. Hudson 
Trust Co. 234 N. Y. 394, 1388 N. E. 
33, and the duty devolves, upon his 
death, on the successor to the trust. 

A note on the liability of a trust 
estate for funds diverted from an- 
other trust by the common trustee, 
accompanies this case in 25 A.L.R. 
1470. 


Warehouseman — assurance of 
safety — bearing on negligence. The 
mere assurance by a warehouseman 
of the safety of property placed in 
the warehouse is held not to indicate 
negligence on its part, if stored prop- 
erty is subsequently stolen by its em- 
ployees, in Firestone Tire & Rubber 
Co. v. Pacific Transfer Co. 120 Wash. 
665, 208 Pac. 55, which is accom- 
panied in 26 A.L.R. 217, by a note on 
the liability of a bailee where the 
subject of the bailment is stolen. 


Water — Carey. Act — priorities. 
As between contract holders under a 
Carey Act project, claiming under the 
same appropriation, who have applied 
the water beneficially to the land, 
there are held to be no priorities, in 
Sanderson v. Salmon River Canal Co. 
34 Idaho, 303, 200 Pac. 341, 26 A.L.R. 
292, which seems to be a case of first 
impression. 


Wharfinge:r — liability for loss by 
strike. A wharfinger who is also a 
common carrier is held not liable in 
Warren v. Portland Terminal Co. 121 
Me. 157, 116 Atl. 411, to one who has 
tendered a cargo for unloading from 
a vessel and transportation, for the 
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amount paid by him for demurrage 
because of the delay of the wharfin- 
ger in unloading the vessel, due to a 
peaceable strike of his employees, if 
he exercised reasonable diligence in 
employing suitable employees and 
averting strikes. 

A note on strike as affecting obli- 
gation of a carrier under contract to 
discharge a vessel or unload cars, 
accompanies this case in 26 A.L.R. 
304. 


Will — condition of adherence to 
particular religion — validity. A con- 
dition in a will that the continuance 
of the estate shall depend upon the 
devisee’s adherence to the doctrines of 
a particular religion is held to be void 
in Drace v. Klinedinst, 275 Pa. 266, 
118 Atl. 907, annotated in 25 A.L.R. 
1520, on condition in will that devisee 
or legatee shall renounce, embrace or 
adhere to a specified religious faith. 


Will — setting aside — effect on 
title of grantees. The setting aside of 
a duly probated will is held in New- 
bern v. Leigh, 184 N. C. 166, 113 S. 
E. 674, annotated in 26 A.L.R. 266, 
not to affect the title of grantees for 
value from devisees who had no 
knowledge or intimation that the will 
would be attacked, where the statute 
provides that probate is conclusive 
evidence of the validity of a will until 
vacated or declared void by a compe- 
tent tribunal. 


Workmen’s compensation — dis- 
obedience of instruction — effect on 
right to compensation. A janitor, in 
disobeying instructions not to use acid 
for cleaning articles which his duties 
require him to clean, is held in Im- 
perial Brass Mfg. Co. v. Industrial 
Commission, 306 Ill. 11, 187 N. E. 
411, not to depart from the course of 
his employment so that compensation 
cannot be awarded under the Work- 
men’s Compensation Act in case 
fumes from the acid cause his death. 

This case is accompanied in 26 
A.L.R. 161, by a supplemental note on 
recovery of workmen’s compensation 
for injury received while doing a pro- 
hibited act. 
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A.L.R. Annotations in Part of Volume 25 and in Vol- 
ume 26 Include Notes on the Following Subjects: 


Absentee — Administration on estate 
of one as absentee as affecting one not 
notified whose relationship to absentee 
had its inception after his disappear- 
ance. 26 A.L.R. 965. 

Aliens — Effect of marriage of alien 
woman to one then an American citizen 
on right to enter or remain in this coun- 
try. 26 A.L.R. 1324. 


Arbitration — Validity of agreements 
to arbitrate disputes generally as a con- 
dition precedent to the bringing of an 
action. 26 A.L.R. 1077. 

Arrest — Right of peace officer to 
enter a private house or inclosure for 
purpose of making an arrest, without a 
warrant, for a suspected misdemeanor. 

26 A.L.R. 286. 

“Automobile — Liability for damage 
or injury by stranger starting automo- 
bile left unattended in street. 26 A.L.R. 
912. 

Automobile — Liability of owner or 
operator for injury to guest. 26 A.L.R. 
1425. 

Bail — Imprisonment of principal in 
another jurisdiction as releasing sure- 
ties on bail bond. 26 A.L.R. 412. 

Banks — Duty of bank when several 
checks which, in the aggregate, exceed 
the depositor’s balance, are presented at 
the same time. 26 A.L.R. 1486. 

Banks — Motive as affecting the exer- 
cise of a contractual right, as between 
parties to the contract. 25 A.L.R. 977. 

Bills and notes — Insolvency or bank- 
ruptcy of party primarily liable on com- 
mercial paper, as excusing demand and 
notice of dishonor. 25 A.L.R. 962. 

Carrier — Demurrage as affected by 
impossibility of performing shipper’s 
obligation, due to act of God or weather 
conditions. 26 A.L.R. 1431. 

Carrier — Duty to collect freight 
charges from party to be notified under 
“order” bill of lading. 26 A.L.R. 1315. 

Carrier — Steamship ticket as a con- 
tract. 26 A.L.R. 1375. 

Conflict of laws — Conflict of law as 
to conditional sales of chattels. 25 A.L.R. 
1153. 

Conflict of laws — Statute relating to 
liability of officers or directors of pri- 
vate corporation as penal within prin- 
ciple that penal laws will not be enforced 
extraterritorially. 25 A.L.R. 1428. 


Constitutional law — Constitutionality 
of statute conferring on court power to 
suspend sentence. 26 A.L.R. 399. 

Constitutional law — Constitutionality 
of statute for cumulative penalty for de- 
lay in paying claim. 26 A.L.R. 1200. 

Constitutional law — Constitutionality 
of statute regulating the time of pay- 
ment of wages. 26 A.L.R. 1396. 

Constitutional law — Constitutionality 
Ra trading stamp legislation. 26 A.L.R. 
707 

Constitutional law — Indefiniteness of 
automobile speed regulations as affecting 
validity. 26 A.L.R. 897. 

Constitutional law — Promise of addi- 
tional compensation for completing 
building or construction contract. 25 
A.L.R. 1450. 

Contempt — Power of executive to 
pardon one for contempt. 26 A.L.R. 21. 

Courts — Jurisdiction of action upon 
a bond of a public officer of another 
state or country. 26 A.L.R. 1001. 

Damages — Compensation for prop- 
erty confiscated or requisitioned during 
war. 25 A.L.R. 1181. 

Damages — Loss of contract or busi- 
ness opportunity as element of damages 
for wrongful ejection from train or be- 
ing carried past station. 25 A.L.R. 916. 

Damages — Measure of damages for 
death where recovery is based upon loss 
to decedent’s estate. 26 A.L.R. 593. 

Divorce — Adultery by deserted 
spouse after desertion, as ground of di- 
vorce in favor of other spouse. 25 A.L.R. 
1051. 

Divorce — Divorce for desertion predi- 
cated upon conduct subsequent to a de- 
cree of separation. 25 A.L.R. 1047. 

Easement — Prescriptive right of 
third persons benefited by overflow to 
insist on maintenance of dam. 26 A.L.R. 
804. 


Election of remedies — Dismissal of 
suit as affecting election of remedies as 
between damages and specific perform- 
ance. 26 A.L.R. 111. 

Equity — Agreement or understand- 
ing between attorney and client to use 
money for unlawful purposes as affect- 
ing their rights inter se. 26 A.L.R. 98. 

Evidence — Dying declarations involv- 
ing an opinion or conclusion. 25 A.L.R. 
1370. 
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Evidence — Flight as evidence of 
guilt. 25 A.L.R. 886. 

Evidence — Parol evidence rule as ap- 
plied to lease. 25 A.L.R. 787. 

Evidence — Proof of entire conversa- 
tion containing alleged confession. 26 
A.L.R. 541. 

Evidence — Tax title as affected by 
fact that tax had been paid before sate. 
26 A.L.R. 622. 

Executor and administrator — Relation 
back of letters testamentary or of ad- 
ministration. 26 A.L.R. 1359. 

False imprisonment — Necessity of 
showing termination of prosecution in 
action for false imprisonment. 25 A.L.R. 
1518. 

Fine — Right to recover back fine or 
penalty paid in criminal proceeding. 
26 A.L.R. 1523. 

Food — Validity of statute or ordi- 
nance requiring commodities to be sold 
in a specified quantity or weight. 26 
A.L.R. 28. 

Grand jury — Power of grand jury 
to contract. 26 A.L.R. 605. 

Highway — Power to limit weight of 
vehicle or load thereon with respect to 
use of highways. 26 A.L.R. 747. 

Homicide — Homicide as affected by 
humanitarian motives. 25 A.L.R. 1007. 

Husband and wife — Husband’s lia- 
bility for legal services in attempting to 
restore wife’s capacity after adjudica- 
tion of insanity. 26 A.L.R. 559. 

Husband and wife — Meaning of “vol- 
untary cohabitation” within statute re- 
lating to annulment of marriage. 26 
A.L.R. 1068. 

Indictment — Necessity and materi- 
ality of statement of place of death in 
indictment or affidavit charging homi- 
cide. 26 A.L.R. 1342. 

Injunction — Attempt to unionize em- 
ployees under contract not to join union, 
as wrong toemployer. 26 A.L. .R. 158. 

Injunction — Right to enjoin threat- 
ened or anticipated nuisance. 26 A.L.R. 
937. 

Insolvency — Following trust funds 
deposited in mixed bank account of trus- 
tee. 26 A.L.R. 3. 

Insurance — Accident: provision for 
reduced indemnity for injury while do- 
ing act pertaining to more hazardous 
occupation. 26 A.L.R. 123. 

Insurance — Effect of reinsurance of 
life policy as modifying the amount of 
liability upon death of insured. 25 
A.L.R. 1535. 

Insurance — Statutory provision that 
no one but insured can defeat his direc- 
tion that proceeds of life insurance be 


paid to a designated beneficiary as af- 
fecting equitable rights of creditors or 
persons whose money was wrongfully 
= in paying premiums. 26 A.L.R. 
1408 

Insurance — Validity of option provi- 
sions in life insurance policy which vary 
from the statutory provisions. 26 
A.L.R. 103. 

Insurance — What amounts to “in- 
firmity” or “deformity” within represen- 
tation of warranty in accident or life 
insurance policy. 26 A.L.R. 1514. 

Internal revenue — Retrospective op- 
eration of succession tax. 26 A.L.R 
1461. 

Judgment — Failure of affidavit for 
publication of summons to state the facts 
required by statute as subjecting the 
judgment to collateral attack. 25 A.L.R. 
1258. 

Judgment — Judgment in an action 
for death as a bar to another action for 
the same death in another jurisdiction 
or under another statute. 26 A.L.R. 984. 

Landlord and tenant — Liability of 
landlord for injury to person or prop- 
erty of tenant, or his privies, from de- 
fects in heating or lighting plant or 
plumbing. 26 A.L.R. 1253. 

Landlord and tenant — What amounts 
to an option to renew or extend a lease. 
26 A.L.R. 1413. 

Lien — How far is public property 
— to mechanics’ liens. 26 A.L.R. 


Limitation of action — When does 
statute begin to run against action 
based on removal of lateral or subja- 
cent support. 26 A.L.R. 1235. 

Mechanics’ lien — Requisites and suffi- 
ciency of notice of mechanics’ lien in 
a of “cost plus” contract. 26 A.L.R. 
1 : 


Mortgage — Redemption from mort- 
gage or judicial sale as affecting lien 
intervening that under which property 
was sold and that under which it was 
redeemed. 26 A.L.R. 435. 

Mortgage — Rights and duties as be- 
tween owner of land and owner of tim- 
ber or of mineral in place as regards 
— covering both interests. 26 A.L.R 
1031. 


Nuisance — Liability for fire set by 


sparks from — of 
plant. 25 A.L.R. 9 

Officers — Are esdditional deputies 
provided for during term of an officer 
whose deputies were to be paid by the 
public to be paid by officer or by public. 
26 A.L.R. 1309. 
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Officers — Incompatibility of offices 
or positions in the military, and in the 
civil, service. 26 A.L.R. 142. 

cers — Liability of officer for loss 
of sinking fund through failure of bank. 
25 A.L.R. 1358. 

Parent and child — Intent as a factor 
in determining whether — is an ad- 
vancement. 26 A.L.R. 1089 

Railroad — Liability of interurban 
road for killing or injuring a stock 
running at large. 25 A.L.R. 

Railroad — Liability of caleent com- 
pany where fence or cattle guard be- 
comes ineffective because of snow. 26 
A.L.R. 679. 

Rape — Impotency as defense to 
charge of rape or assault with intent 
to commit rape. 26 A.L.R. 772. 

Receiver — Right of mortgagee to re- 
ceiver. 26 A.L.R. 33. 

Record — Record.of executory con- 
tracts for the sale of real estate. 26 
A.L.R. 1546. 

Sale — Seller’s concealment of owner- 
ship of other property inducing exclu- 
sion of same from contract as actionable 
fraud. 26 A.L.R. 990. 

Statute — Validity of curative statute 
impairing judgment or rendering it in- 
effective. 25 A.L.R. 1136, 
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Tax — Bond or warrant of govern- 
mental subdivision as subject of taxa- 
tion or exemption. 26 A.L.R. 547. 


Tax — What is an “original package” 
within interstate or international com- 
merce. 26 A.L.R. 971. 


Trademarks — Sale under foreign 
trademark of product of foreign manu- 
facturer as infringement of same trade- 
mark for same product registered in 
United States. 26 A.L.R. 570. 


Trial — Relative provinces of court 
and jury as to privileged occasion and 
privileged communication bs law of libel 
and slander. 26 A.L.R. 


Trust — Right of oe to invest 
trust funds in property of private cor- 
poration. 26 A.L.R. 812. 

Will — Direction in will that legacies 
be paid out of the personal estate as 
affecting right to charge real estate 
therewith. 26 A.L.R. 648. 

Will — What constitutes contest or 
attempt to defeat will within provision 
thereof forfeiting —“s of contesting 
beneficiary. 26 A.L 764. 

Witness — Mental aie as affect- 
ing competency of witness. 26 A.L.R. 
1491. 


Pub- 
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No Case on the Point? 


Maybe the courts of Great Britain have decided it. 
You will find the important (to American lawyers) 
decisions of the British Courts in 


English Ruling Cases 
and 


British Ruling Cases 


Two units of the Annotated Reports System. It 
costs little to round out your library with these 


units. 


Particulars on request to the publishers. 


The Lawyers Co-operative Publishing Company 
Rochester, N. Y. 





News From Alimony Row 


A young man in a small town in the 
Middle West, being in contempt of 
court for failing to pay alimony as 
ordered in a divorce action, writes a 
local attorney as follows: 


“T am writing you for some advise 
on my case. i have conselted seven 
other lawyers and they dont none seam 
to be able to help me. . the judge 
here ordered me to pay her 25 dollers 
a month and i did pay it all rite until 
about aperl one and i lost my job and 
didnet pay no more and i sed i 
wouldent pay her nother durned sent 
of money for her to buy silk cloths and 
run round in, so that croocked lawyer 
has me put in jail and says they will 
keep me here until i pay up the five 
months’ alimony now what i want to 
know, is this all they can give me or 
can they send me farther up—if this 
is all i will stay hare forever as this is 
a good plase and soots me fine. i was 
here 80 days last year for not paying 


her alimony. Rite me a leter and tell 
me what you thinck of just laying it 
out.” 

Before the lawyer had answered, a 
special delivery letter came as follows: 
“i heer the judge was going to take 
us out and work us on the rode mowe- 
ing weads—can they do this i think 
not i wasnt sent here to mow weads 
let me here from you rite away— 


“as ever the same, 
”? 


“ce 





The Irrepressible Conflict 


In dictating a brief counsel had oc- 
casion to use the following language: 
“The marriage relation arises out of 
contract and is a dual one.” 


In transcribing her notes the stenog- 
rapher, by changing a single letter, 
made the sentence read: “The mar- 
riage relation arises out of contract, 
and is a duel one,” thus converting a 
prosaic legal proposition into a pro- 
found philosophical observation. 


A.L.R.—A Practical Briefing Service 








156 


CASE AND COMMENT 





Recent Interesting Articles 


Should not the doctrine of ultra vires 
be entirely discarded? inquires Charles 
E. Carpenter in an article in 33 Yale 
Law Journal, 49 (November, 1923). He 
concludes: “There is no excuse for 
continued adherence to the doctrine of 
ultra vires. It is not based upon any 
sound theory or demand of public policy. 
It results in confusion, uncertainty, and 
injustice in the law. Considerations of 
fair dealing and freedom in business 
activities are opposed to it. Particular 
situations may demand special legisla- 
tion, but in general the principles of the 
law of agency and partnership provide 
a more satisfactory solution of the prob- 
lem involved.” 

The Case of Italy v. Greece under In- 
ternational Law and the Pact of Nations 
is discussed by John H. Wigmore in 18 
Illinois Law Review, 131 (November, 
1923). He states, in part: “In forming 
a judgment upon the whole affair, the 
fundamental difference is to be kept in 
mind between 1914 and 1923. The old 
régime of the last few generations was 
darkly seamed with episodes like this; 
Great Britain at Greytown and at Pekin, 
the United States at Vera Cruz, Austria 
at Serajevo—every powerful nation has 
a record, more or-less questionable, of 
acts of summary, violent self-redress 
against some weaker nation. Whether 
any or all of those acts were then justifi- 
able in international custom matters no 
longer. There was then no League and 
no Permanent Court. The affair of 1914 
demonstrated the intolerable evil to 
which such acts were sure to lead. They 
were meant to be forever eliminated by 
the Pact. 

“After 1919, a new régime was estab- 
lished by the world’s conscience. After 
1919, it was a breach of faith for any 
signatory, and a sin against the world’s 
public moral opinion for any nation 
whomsoever, to do acts like those of 
Italy in 1923. Naturally, it would fall 
to the League of Nations, assembled in 
the world’s forum, under that Pact, to 
pronounce the world’s judgment of cen- 
sure on such violations of the Pact. 

In this case, regardless of the League’s 
physical power to enforce its judgment, 
there remained its fundamental duty to 
formulate that judgment, as theone avail- 
able organ of the world’s public opinion.” 
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“Is the Amendment Process too Diffi- 
cult?” This question is treated by 
Michael Angelo Mussman, in an article 
in 57 American Law Review, 694 (Sep- 
tember—October, 1923). He writes: 
“The amending process is not easy, and 
the framers undoubtedly intended that 
the amending of the organic law should 
be a matter of great deliberation and 
some hesitation.” He infers that the 
people are satisfied with the present 
method. “If it were true,” he states, 
“that people are being deprived of in- 
herent rights because the Constitution is 
inadequate to protect them, and the 
amendment process, which so far has 
exclusively been used, too difficult to use 
in altering the Constitution, there would 
be some manifestation in the states for 
the calling of a convention, the other 
method provided for in article V. for 
proposing amendments. There has been 
no general movement for such a conven- 
tion, but the fact that the machinery is 
there, ready for use, should occasion de- 
mand, lends that feeling of security, so 
essential to the success of republican in- 
stitutions, that the people as a whole are 
compelled to accept only that government 
which they themselves wish.” 

In attempting to answer the question, 
“Is There a Legal Cycle?” A. F. Alberts- 
worth, writing in 11 California Law Re- 
view, 381 (September, 1923), compares 
current legal progress and reform in 
Anglo-American law with similar devel- 
opments in the Roman law throughout its 
long history as the law of the civilized 
world. “It may well be,” he writes, “that 
to-day we are attempting to reinstate 
the social control of the past, but sub- 
stituting legal methods instead of re- 
ligious and authoritative paternalism. 

It is true that racially enormous 
progress has been made in controlling 
external nature through a better under- 
standing of its laws, but in the field of 
social and legal relationships it cannot 
be denied that we have repeated largely 
a cycle of certain legal doctrines and 
institutions worked out by the experience 
of the past; that it is really a cycle is 
more clearly shown by the fact that the 
Anglo-American law gid not consciously 
—at least, so far as our sources indi- 
cate—borrow from the other.” 
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Quit Stalling 


A justice of the peace, evidently an- 
noyed at the dilatory tactics of coun- 
sel, made this entry in his record: 

“February 14: Both counsel in this 
case have stalled this court along on 
agreements and disagreements as to 
time on which the demurrer should 
be heard, and as to time for an answer 
to be filed; and counsel for defendant 
have sparred and sparred for time to 
file an answer and failed to keep any 
promise, and continued to stall this 
case without any proper showing in 
this court for such repeated continu- 
ances which have been granted by this 
court, by consent of the court, with- 
out docketing the repeated continu- 
ances which would have practically 
filled this page. Wherefore, in order 
that justice may be dispensed without 
delay, this court overrules the defend- 
ant’s demurrer and gives the defend- 
ant until February 16, 1923, at 10 
o’clock, to file answer.” 


A Biblical Citation 


In Rockhill v. Creer, 56 Utah, 119, 
189 Pac. 668, the opinion pointedly 
states: “The writer, after having ex- 
amined the record on this appeal with 
much care, is convinced that in this 
mercantile venture the experience of 
appellant was not very unlike that of 
the traveler on his way from Jerusa- 
lem to Jericho, except that he met 
with no personal violence. Luke x. 
30.” 


Coffee as Cause for Divorce 


In these days of the fashionable and 
easy divorce, it will interest freedom- 
seeking husbands to read in “All 
About Coffee” that in Turkey, during 
the seventeenth century, to refuse or 
neglect to give coffee to one’s wife was 
a legitimate cause for divorce. The 
men made promises when marrying 
never to let their wives be without 
coffee. Nowadays the wife’s neglect 
to serve her husband good coffee has 
led to many a separation. 

New York Evening Post. 
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Out of the 
Record 


THE BOOK BORROWER. 


It is bad enough 
If he borrows 
A single book, 
But his sins, 
Though scarlet, 
Are white as snow 
Compared with those 
Of the borrower 
Who abstracts 
One volume from a set, 
And cannot be 
Prevailed upon 
By command or prayer 
To return it. 

E. F. E., Boston Transcript. 


Travels 


The Unlawful Truth. ‘This law is 
a queer business.” 

“How so?” 

“They swear a man to tell the 
truth.” 

“What then?” 

“And every time he shows signs of 
doing so some lawyer objects.” 

—Detroit Free Press. 


A Convincing Yarn. Prisoner: 
“But I would rather tell my own 


story. Don’t you think it would be 
believed?” 
Lawyer: “Yes, that’s the trouble; 


it would carry conviction with it.” 
—New Haven Register. 


Safety First.. “Why did you jump 
out of the way of that automobile? 
You have the law on your side.” 

“T recognize only one law in such 
cases—the law of self-preservation.” 

—Boston Transcript. 


She Changed Her Name. Ap el- 
derly colored woman entered the office 
of an estate to receive her regular 
monthly wages. Not being able to 
write she had always made her mark 
on the receipt—the usual X; but this 
time she made a circle instead. 
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“What's the matter, Linda?” asked 
the clerk. “Why don’t you make the 
cross, as usual?” 

“Well,” said Linda, “Ah done get 
married yesterday an’ changed mah 
name.” 

—Charleston News and Courier. 


A Baffling Mystery. Judge: “You 
say that you are innocent. How do 
you explain the fact that you were 
found near the scene of the robbery 


with the stolen property in your 
hand?” 
Prisoner: “That’s what’s puzzlin’ 


me too, yer Honor.” 
—Boston Transcript. 


All in the Arrangement. A man 
was arrested charged with beating a 
horse and swearing, and one of the 
witnesses was a pious old negro. 

“Did the defendant use improper 
language?” asked the lawyer. 

“Well, he did talk mighty loud, 
suh.” 

“Did he indulge in profanity?” 

The old darky seemed puzzled, so 
the lawyer put the question in another 
way. “What I mean, Uncle Abe, is, 
did he use words that would be proper 
for your minister to use in a ser- 
mon?” 

“Oh, yes, suh; yes, suh,” replied the 
old fellow with a broad grin; “but 0’ 
co’se dey’d have ter be ‘ranged dif- 
f’runt.”—Boston Transcript. 


The Loser. Bootlegger: “Try a 
sample of this stuff before you buy 
it.” 

Customer: “But suppose it kills 
me?” 

Bootlegger: 
then, ain’t it?” 
—dJohns Hopkins Black and Blue Jay. 


“Well, it’s my loss 


Filling the Vacancy. Lady: “Tobe, 
I’m sorry to hear your wife got a 
divorce.” 

Tobe: “Yessum, she done gone 
back to Alabama.” 

Lady: “Who will do my washing 
now?” 
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FORGET SOMETHING? 


Here’s the Letter All Ready for 
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hanks for reminding me. Beginning with the 
issue of the cur uaa term, send me the 
ions of the U. S. SUPREME COURT, in your 
i-monthly Advance Sheets, and uhéen your 
d book 68, with annotations, briefs of 
1, ete s ready, send me that, and 


el, 
ntinue my subscription until further notice 


will pay — oe a year FOR THE ENTIRE 
VICE—Advance Shee and annual permanent 
id book of the famous U. S.. L. ed.—on 
ipt of the bou nd book at the close of the 
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Tobe: “Well, mum, I’se_ co’tin’ 
again, and I co’ts rapid.” 
—Cincinnati Western Christian Ad- 


vocate. 


Inconsistent Averments. Magis- 
trate: “You are charged with being 
drunk. Have you anything to say?” 

Culprit: “I’ve never been drunk in 
my life, sir, and never intend to be, 
for it always makes me feel so bad 
in the morning.” 

—Pall Mall Gazette (London). 


A Novel Plea. Motorist’s defense 
in English court: “My car is an 
American one. I’ve tried as hard as 
I can to go slow, but its nationality 
is against me—it will hurry.’”—Bos- 
ton Transcript. 


Evasive. There is a certain Con- 
gressman who has the reputation of 
being the neatest fence straddler in 
the profession, a man who is always 
anxious to conciliate everybody. A 
measure on which there was a 
marked division of opinion was about 
to come up. 

“Will the gentleman vote for this 
bill if it comes up?” demanded a 
member, aiming a finger at the Con- 
gressman in question. 

The latter looked from one side of 
the House to the other and slowly 
answered: 

“T will—” 

Immediately the opposition broke 
into a storm of booing. As soon as 
the member could make ‘himself 
heard, he continued: 

ae 

The other side was now in uproar 
and the speaker added hastily: 

“__answer that question.” 

—The American Legion Weekly. 


Pay For His Time. “What pro- 
fession is your boy Josh going to 
select?” 

“I’m going to educate him to be a 
lawyer,” replied Farmer Corntossel. 
“He’s naturally argumentative an’ 


bent on mixin’ into other people’s 

troubles, an’ he might jes’ as well get 

paid fur his time.” 
—Washington Evening Star. 


Immune. “Now, Mr. Professional 
Censor, I suppose you have read 
many books that you think the public 
should not read?” 

“T have.” 

“You have looked at and censored 
many plays that you consider im- 
moral and bad for other people to 
see?” 

“T have.” 

“And yet, Mr. Professional Censor, 
after all this reading and investiga- 
tion, it has not affected you? In 
other words, you are still just as 
moral and undefiled as you were be- 
fore—” 

(Order in the court!) 

—The Nation (New York). 


Oblivious to Surroundings. It was 
a court-martial, the prisoner being a 
rookie who was believed to have com- 
mitted what was, from a military 
point of view, a serious offense, al- 
though from his angle merely a per- 
fectly natural act. 

“Private Smith,” began the presid- 
ing officer, “you are charged with 
having been asleep on guard. Are 
you guilty or not guilty?” . 

“*Scuse me, sir,” objected Smith 
mildly, “but how am I to know—if I 
was asleep?” 

—The Forecast. 


All He Saw. A sharp-tongued, red- 
faced lawyer was cross-examining a 
witness as to his sobriety. 

“You were seen,” he began, “enter- 
ing the Spread Eagle as soon as the 
doors were open, or soon afterward?” 

“Yes,” replied the witness, “but 
not to drink.” 

“What object had you in view, 
then?” asked the lawyer. 

“The only object I had to view, sir, 
as I went in, was yourself coming 
out.” 


—Houston Post. 


A.L.R.—A Practical Briefing Service 
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